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INTRODUCTION
The debate on the use of criminal sanctions in EU environmental law enforcement is more intense now than ever. At the centre of public attention is in particular the question as to whether environmental criminals should be sent to prison. Is it morally unjust to send individual offenders to jail for a minor stealing offence, but impose a mere monetary sanction on offenders of some egregious violations that caused significant environmental harm?
2 Before entering this complex and contested issue, let us take a step back and have a look at the legal background of the enforcement of environmental law in the European Union.
Prior to the European Court of Justice's (CJEU, 'Court') judgment in the Environmental Crime Case 3 it was perceived among commentators that the principle of sovereignty in conjunction with the absence of express power of the Community in the EC Treaty was an obstacle for the Community to introduce criminal sanctions to enforce Community law. 4 The contention that criminal law is the exclusive business of the sovereign state has, however, been challenged by the latest developments in EU law, both in terms of treaty amendments 5 and in case law of the Court. In the Environmental Crime Case 6 , which concerned legislation in the area of environmental policy, the Court held that, under Article 175 EC (now 192 TFEU), the Community had the power to require Member States to enact criminal law measures if such measures would be 'essential' to ensure that the rules on environmental protection are 'fully effective'. 7 There are several questions in relation to the Court's case law and Article 175 EC:
1) What is meant by 'effectiveness' of Union law?
2) How can the Union legislator be sure that criminal sanctions are the most effective measure to enforce Union environmental law?
3) Does empirical evidence support the assertion that criminal sanctions are more deterrent than other sanctions?
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ARE CRIMINAL SANCTIONS AN 'ESSENTIAL' MEASURE TO ENSURE 'EFFECTIVENESS' OF UNION LAW?
Are criminal sanctions against individuals suitable to ensure 'effectiveness' of Union environmental law?
13
What are the main arguments for criminalising serious infringements of Union environmental law? 14 The literature and debate on this issue is extensive and considerable. This section will focus on the core arguments of this debate. It will be examined how these arguments can be justified in the argument in favour of or against criminalisation of infringements of environmental rules.
Deterring effect of criminal sanctions and the rational actor model
15
Firstly, and most importantly, it is submitted that criminal sanctions are defensible given their capacity to deter more than any other sanction. The deterring nature of criminal sanctions in environmental law enforcement is largely an empirical issue which implies that optimally, the answer should be based on empirical research of the effects of sanctions in the different Member States. 16 It is, however, very difficult to measure whether and to what extent a specific sanction has a deterring effect and there does not seem to be any method to provide reliable answers to these important questions. In the light of this my methodological approach will be to draw conclusions based on the views of secondary sources.
But what does the concept of deterrence imply? General deterrence theories assume that would-be criminals will witness punishment of offenders, do not desire to suffer a similar fate, and will therefore reject any thoughts they might have to commit the crime in question. 17 Specific deterrence is focussed on the effect of the punishment on the individual subjected to it. 18 Here the idea is that if the offender has been exposed to the rigours of imprisonment, he or she will have no desire to re-offend and risk having to go back to prison. 
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The argument that criminal sanctions are an effective tool for protecting the environment relies on empirical studies suggesting that jail terms have a self-evident general and specific deterrent impact upon corporate officials, who belong to a social group that is exquisitely sensitive to status deprivation and censure. 28 The popular economic deterrence model has the main assumption that potential environmental violators engage in a rational cost-benefit analysis when deciding whether or not to comply with environmental rules. 29 Criminals can thus be deterred from committing environmental offences by increasing the penalties until they outweigh the benefits of the crime. 30 Thus, according to this theory, a rational actor will not commit an offence if the penalty exceeds the perceived benefits from the offence discounted by the perceived likelihood for the offender of being caught and successfully prosecuted. 31 For example, if an offender can earn 100,000 euro (A) by committing an offence and the chance of being caught is 10 % (B) and the probability of conviction (C) is 80 % the penalty must amount to 1,250,000 euro. (A (100 000) * B (0, 1) * C (0, 8) = the optimal penalty) to act as an effective deterrent. 32 If the penalty is lower than 1,250,000 euro, a rational actor would decide to commit the crime as his benefits would be higher than the expected costs. There is some empirical support for the assumption that companies decide to comply with environmental rules depending on a cost and benefit analysis. For example, if firms intend to dispose of waste in a legal manner or comply with environmental regulation, this will generally cost a lot of money. Consequently, there is a lot of money to be made from illegal activities infringing environmental rules 33 . Nevertheless, deterrence can also be achieved by means of public condemnation and the educational function of criminal law.
Public condemnation and the educational function of criminal law
Secondly, it is claimed that the use of criminal sanctions can be justified on the basis of the denunciatory and educational function of criminal law. Both arguments are related to the fact that public condemnation and education may contribute to achieving general deterrence. The fact that society, by means of criminal law, describes certain behaviour as a serious offence and severely condemns offenders engaged in illegal behaviour may be a good reason for an individual to comply with the law.
These arguments are strictly speaking no economic deterrence arguments in the sense that the individual is not only contemplating costs and benefits in financial terms and the probability of being 28 The educational function of criminal law may be important where doubt as to the moral culpability and criminality of the behaviour or conduct in question exists, which is particularly relevant in the environmental law context where a large part of society may not consider environmental crimes as 'real' crimes. 36 It has even been argued that if policy makers and stakeholders seek to legitimate criminal sanctions, they will ultimately have to rely on criminal law's unique capacity to express moral outrage on behalf of the increasingly large proportion of society that has adopted environmental values.
37
The denunciatory function of criminal law stresses that penal sanctions have a symbolic value as an ultimate remedy because they inform the general public of which offenders deserve the most severe reproach when contravening the fundamental principles of the legal system. 38 Similar to education, punishment can have a denunciatory function, but while education aims to inform the public of the seriousness of the offence, denunciation serves to inform the public of the offenders who deserve their censure. 39 The denunciatory function of criminal law and the threat of criminal proceedings can lead to a ripple effect as consumers may not wish to give their support to corporate executives who ignore the 9 (23) law. 40 The threat of this effect may reinforce the deterrent function of criminal law for potential environmental offenders. The denunciatory argument assumes that corporate executives place a high value on their reputation and that they consider it essential to preserve their image as law-abiding individuals. Being labelled and punished as a criminal offender will damage an executive's reputation and the threat of such denunciation may consequently prove to be a powerful device for affecting individuals' behaviour.
41
The effect that criminal law may have on individual's moral consciousness is very important to achieve compliance with environmental rules in the long run. After all, as it is assumed that it is easier for individuals to follow the law if it is perceived as just and morally defensible, it is essential that infringements of environmental rules by means of 'education' and 'social condemnation' are considered as moral wrongdoings. It is only at this point that the 'law in books' matches the 'law in action' which means the law has become effective.
Retrospective proportionality and retribution
Thirdly, it is argued that proportionality and retribution require that criminal sanctions are imposed in cases of serious environmental offences. In this regard, it should be explained what the principle of retrospective proportionality and retribution imply. Retribution theories argue that the primary reason for imposing criminal sanctions is that the offender has caused harm and that he therefore deserves to be punished. 42 Within criminal law, the principle of retrospective proportionality stipulates that the severity of punishment should be proportionate to the seriousness of the offence. 43 The principle is firmly established in European law. 44 The principle of retrospective proportionality (hereinafter 'proportionality) is predominantly applied when deciding on the sanction in a specific case. It implies that the nature of and harm caused by the offence, and the sanction should correspond. Stricter penalties may be used for more serious violations. 45 The severity of sanctions is based on the idea that it depends on the way in which sanctions affect the interests of citizens. 46 The seriousness of an offence is normally analysed as being the function of two (main) factors: i) the degree of harmfulness of the conduct and, ii) the extent of the actor's culpability. 47 Once the general level of repression has been decided upon and a ranking of different categories of offences (e.g. by giving them penalty scales) within the system has been 40 Ibid., pp. 236-239. 41 Ibid., p. 220. 42 Ibid., pp. 216-217. 43 10 (23) determined, the offender should receive a sentence which corresponds to the gravity of his or her offence. 48 Having looked at the application of these principles in specific cases of sanctioning it is necessary to expand the argument. In this regard, it is claimed that proportionality and retribution can be applied in a general manner to assess which offences actually deserve criminal sanctions and which offences should only be punished with administrative sanctions.
It is claimed that proportionality requires that serious mala in se breaches of environmental rules committed intentionally call for serious penalties. 49 For certain infringements of environmental rules considered particularly grave, an administrative sanction may not be a sufficiently strong response. 50 It would be morally unacceptable if an administrative sanction were used for a serious environmental offence with the same damaging effects for society and human beings in terms of violating personal space and personal freedom, such as the more classic crimes of fraud, theft or violence against the bodily integrity, offences which as a rule are subject to criminal sanctions. 51 Furthermore, on moral grounds, it is submitted that a person ought not to receive punishment which is disproportionately small compared to the culpability of the conduct being punished. 52 Thus, one could argue that a punishment consisting of a sharp warning for intentionally dumping 100,000 tonnes of oil in the sea is disproportionate (in absolute terms) to the gravity of the offence. 53 There is also a link between culpability-based punishment and the moral credibility of the criminal justice system. Proportionality in punishment and criminalisation gives the system moral credibility, and therefore helps criminal law to function as an authoritative statement of social norms.
54
In summary, on moral grounds it would simply be unfair and irrational if serious environmental offences committed intentionally were only subject to administrative sanctions. Serious environmental offences are a threat to society and cause serious damages to human beings and nature. 55 These interests are legally recognised as important for society. Consequently, proportionality requires that individuals responsible for such offences are subject to severe sanctions such as imprisonment. This conclusion is also consistent with the views of the EU legislator and the Court that sanctions should be 'effective, proportionate and dissuasive'. 
Criminal procedural tools
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Fourthly, the use of criminal sanctions as a deterrent against some of the more serious forms of environmental crime has been widely accepted and is at the centre of the attempts of law enforcement organisations to get more serious resources assigned to tackle environmental crimes. 56 Criminal law provides procedural tools for investigation and prosecution which are more powerful than the tools of administrative or civil law and can thus ensure the effectiveness of these procedures. 57 Criminal procedure allows finding evidence (through investigation) and is therefore capable of identifying the polluter responsible. Furthermore, in most cases it enables victims to get redress and there is no risk for bargaining procedures/regulatory capture as is the case with administrative sanctions. 58 Finally, criminal proceedings are public and have thus a deterrent effect. Therefore, the positive benefits of stronger enforcement tools also argue in favour of the introduction of criminal sanctions for serious environmental offences.
Arguments against criminal sanctions and the rational actor model
Despite the benefits raised above in relation to criminal sanctions used to enforce of environmental regulations, there is no general agreement that criminal law is the most effective tool to achieve compliance with environmental law provisions. 59 Explaining why people abide by the law even if the probability of being caught and convicted is insignificant, is the big challenge which goes against the explanatory force of the rational actor model 60 .
Commentators have recently suggested that the rational actor model employs an overly simplistic view of individual decision-making, suggesting that potential offenders do not know the law, do not make rational choices, or do not outweigh an expected cost of a violation against the expected gain. 61 It is even questioned whether the deterrence model is possible to maintain as it is argued that the threat of a sanction is not relevant for individuals who decide to abide by the law. 62 Furthermore, the deterrence model has been questioned on moral neoKantian grounds arguing that the punishment of one offender is used as an example for other offenders. The individual is being used as a means to an end rather than being treated as an individual in his/her own right. 63 The US experience suggests that the rational polluter model does not match up with the realities of environmental regulations since pollution is a product of a company's expectations and the US The argument is that it is not unreasonable for managers, in some cases, to decide not to engage in environmental violations even if, from a strict financial cost-benefit analysis, it would be a rational thing to do. A manager may find himself in a difficult financial or mental state where he is more susceptible to breaching environmental rules since this can raise his career prospects, despite a very high perceived probability of being caught and a serious risk of being convicted for unlawful behaviour. 66 If the threat of being punished is not a reason to observe the law, why would people comply with regulatory obligations? It has been argued that people comply with regulatory obligations for reasons unrelated to deterrence. 67 One of these refers to the individual's sense of duty to obey the law in general. 68 It is argued that most people obey the law because they are responding to an internalised moral belief that a particular activity is wrong. Even if engaging in environmental violations could increase the profit of the company (and therefore the career possibilities of the manager) and the perceived probability of being caught is low, the manager may still decide not to engage in unlawful behaviour because of a moral conviction that this is condemnable. 69 It is also argued that social pressure, market conditions and criminogenic company cultures are relevant factors which affect the individual's decision of whether or not to engage in illegal activities damaging the environment. Companies often create their own internal pressures entailing that employees are expected to perform according to standards and failure to meet those standards may result in dismissal. 
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prosecution which is rather remote. Thus, the primary pressure is to perform even at the risk of committing an offence. 70 People and companies observe the rules, not because they fear formal criminal sanctions, but rather because they have internalised society's norms or are otherwise constrained by informal social control. 71 Similarly, regardless of whether business people believe in environmental values or not, they may comply because they see themselves as law-abiding individuals. The company's and the individual's pecuniary incentive to violate the law must overcome values like environmental concern and 'law-abidingness' to cause actual noncompliance. 72 As a result, there are inherent limits to what criminal law can achieve in terms of compliance. 73 The urge to comply with a norm may also be triggered by the awareness of the adverse consequences to others of violation of the norm and an ascription of personal responsibility for causing or preventing consequences. 74 Another reason for complying with the law is trust, according to which individuals who have faith in the government and their fellow citizens will more likely comply with the law than those who do not. Motivation to comply with the law based on a sense of duty and trust in government implies that a violation of that trust may undermine compliance. Thus, if a system of laws imposes costs and penalties on citizens in ways that seem irrational or unfair, it will undermine its own effectiveness and in the end its survival. 75 It in this context that Spence's argument should be perceived; complexity of environmental regulations undermines deterrence and environmental law is very often neither clear nor understandable. 76 Criminal sanctions should therefore not be used as a safety net for public education to fill in where the government has failed to live up to its civic educational obligations. 77 Summing up, it may be assumed that the rational actor model applies if we are dealing with a 'bad person', or more accurately an amoral person who will only obey the law if the consequences are more beneficial to him if he does than if he does not. Good people, who follow the law out of a sense of moral obligation, do not need sanctions to comply with regulations. 78 Furthermore, the deterrence model also assumes that future potential offenders perceive a reasonable probability of being 14 (23) condemned. If enforcement is weak and prosecution and the imposition of high prison sentences is rare, criminal sanctions will not deter individuals from breaching environmental rules. 79 
Intermediate conclusions on the suitability of criminal sanctions for the enforcement of environmental rules
Despite empirical evidence that the relevance of deterrence for the individual's decision to comply with environmental rules is doubtful, it is still argued that the threat of severe criminal sanctions may play a significant role for individuals and companies when making the decision to comply with environmental rules, particularly if imprisonment is one of the relevant and probable sanctions. 80 It is suggested that incarceration is considered by corporate executives to be a most serious sanction, especially in the white-collar area. 81 In the event of particularly serious violations of environmental rules, commentators generally agree that imprisonment is the most effective deterrent in cases of deliberate, calculated crimes fuelled by greed or the pursuit of power. 82 Since society is not only constituted of 'good people' willing to follow the rules by their own sense of duty, it is necessary to give these 'bad people', who rationally contemplate breaking the law for the pursuit of their own personal profits, some disincentives. 83 It is therefore more appropriate to design the enforcement system by addressing these individuals rather than the individuals who abide by the law regardless of the threat of sanctions. Furthermore, it is questionable whether the empirical evidence points to the conclusion that environmental law enforcement is so weak that the threat of criminal sanctions has no impact on the potential environmental offender's decision to infringe environmental regulation. As long as the threat of the criminal sanction has any effect on the individual's decision to comply with the law, the deterrence argument seems to be a relevant justification for the imposition of criminal sanctions. In addition, the neo-Kantian criticism may not be so relevant if the justification for punishment lies in its capacity to achieve moral justice. Whereas it is argued that the proportionality principle requires that serious environmental offences are subject to imprisonment, it seems clear that individuals being punished are not treated as a means to an end but rather as an end in themselves.
In conclusion, based on the arguments of general and specific deterrence, the unique capacity of criminal sanctions to express moral outrage, the strong procedural devices for criminal investigation and the argument relating to moral justice and proportionality, it appears that the arguments for the suitability of criminal sanctions are stronger than the argument against, which rely on the speculative 
General remarks on alternative sanctions
Under the current enforcement regime on a Union level, there is a directive on environmental liability, hereafter referred to as the ELD 85 . This directive establishes a framework for environmental liability based on the "polluter pays" principle, with a view to preventing and remedying environmental damage. 86 The liability scheme applies to certain specified occupational activities and to other activities in cases where the operator is at fault, whether this fault is caused by negligence or not. 87 The purpose of this directive is to help deter breaches of environmental standards and contribute to the achievement of objectives and the application of Community environmental policy in this area. 88 Civil liability sanctions are, however, argued to be insufficient in order to deter companies and individuals from breaching the environmental rules. 89 Furthermore, the current Union liability regime is directed against the operator. The operator is in essence not always an individual but a company that can disburse liability claims as business costs or forward them to consumers when setting their prices. 90 In addition, the individuals responsible for the offence are unlikely to be punished by the company and can therefore not be deterred by a liability regime as the one established by the ELD. [56] [57] [58] [59] [60] [61] [62] [63] [64] [65] [66] [67] [68] [69] [70] [71] [72] [73] [74] [75] . 86 See Article 1 of the ELD. 87 See Articles 6-8 and Recital 8 of the ELD; See Germani, supra note 2, pp. 9-10 regarding efficiency of a fault-based regime or strict liability regime. 88 See Recital 1 and 2 of the ELD. 89 See Adler and Lord, supra note 18, pp.789-790; Pereira, supra note 18, pp. 260-261. 90 See Article 2(6) of ELD.
17 (23) will be minimal and whatever administrative costs are incurred can be charged to the offender. 97 Fines can also be used to compensate victims or provide restitution. If left with their own civil remedies, victims of environmental offences may be too weak to pursue their claims against companies with superior financial resources. 98 However, unless the financial penalty is of the right amount according to the rational actor model, it may be that small financial penalties can easily be absorbed by large companies and become part of doing business, for example, by treating them like overhead costs with limited impact on the day-today decision-making on compliance. 99 The principal problem with fines is that companies can pass the financial cost on to third parties such as shareholders, employees, creditors and customers, and defer responsibility from company management. 100 For many companies the cost of paying fines for environmental regulation violations is therefore cheaper than the cost of complying with the rules. 101 Shareholders experience losses resulting from fines through decrease of the share value and reduced future dividends. The cost of a fine also spills over to consumers through price increases for the companies' goods and services, and to employees through adverse effects on wages and staffing. 102 Whether the fine is borne by the owner or by the customers depends on the market power of the corporation. If the company has substantive market power, the customer will pay; if not, the owners will pay. 103 But is this argument against corporate fines also relevant in the companies where shareholders take action and force the company to comply by exercising their shareholders' rights? The problem for shareholders is that the interests of individual shareholders are likely to be so diffuse that the fines levied in environmental cases would not provoke them to take action. Furthermore, the attitude of shareholders in practically all but very closely held corporations is one of inactiveness. As long as dividends are paid and there is a reasonable expectation of profits, the shareholders will be satisfied notwithstanding a few criminal convictions. The alternative to passing the fine on to shareholders is to pass it on to customers assuming that the company possesses sufficient market power. 104 A company with market dominance only needs to include the penalty in its production cost with the result that prices increased to the degree necessary to recover the loss. Consequently, the company loses very little and consumers bear the burden. 105 As such, the deterrent effect on the corporation will be minimal or non-existent.
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The remaining option then to achieve deterrence is to impose very high fines which outweigh any potential benefits the offender would have with a high cost of compliance and low detection and conviction rates. 106 According to the model applied above, sanctions should therefore be a multiple of the potential benefit to the criminal to outweigh the low detection and conviction rate. Otherwise the rational calculating offender would prefer to breach environmental rules since breaching environmental rules is very cost-effective for corporations as they can externalise pollution costs.
107
If the fine imposed is so high that it is capable of threatening the company's survival, regardless of whether or not the company holds a dominant position, it will be a strong deterrent. There are nevertheless problems with such high fines. Firstly, it is questionable whether courts are ready to impose such fines. 108 Secondly, too high fines may lead to more bankruptcies which will result in more costs for society than the benefits of imposing the fine justify. 109 High fines for company with less market power may lead to workers being made redundant which implies hardship for the innocent workers and costs for the state which has to pay more unemployment benefits. 110 Thus, if the fine exceeds the offender's assets, it will not be an effective deterrent. 111 Thirdly, if a company is singled out for an offence committed by several other companies and is condemned to pay a very high fine, this may be contrary to the notion of 'just deserts' assuming that the other companies guilty of the same offence are not prosecuted. 112 Finally, and most importantly, the crucial issue with corporate fines is that they are not addressed to the individuals actually committing the offense. Environmental violations simply do not happen without human actions and it is therefore necessary to deter individuals by threatening them directly with sanctions if they violate environmental rules. 113 I therefore disagree with the views held by some commentators that 'serious environmental crimes' are usually corporate crimes in the sense that their explanation is essentially based on deviant corporate cultures. 114 Individuals often have other incentives than the company giving them a reason to break the law when it can lead to personal benefits or when they are under pressure to maximise profits. 115 In this regard, it is assumed that companies do not have internal penalty systems for individuals which infringe environmental regulation or that such penalty systems are not in any case deterrent when
19 (23) individuals contemplates breaching environmental rules. 116 Since individuals are ultimately responsible for infringing environmental rules, it is essential to introduce individual personal sanctions. 117 It is unlikely that corporate fines, regardless of their amount, will be effective to ensure compliance with environmental regulation. 118 Therefore, sanctions need to be directed against individuals to achieve sufficient deterrence. If corporate fines do not sufficiently deter companies from breaching environmental rules, is it possible to use individual fines to ensure compliance with environmental rules effectively? There are several objections to using individual fines to implement environmental rules effectively. Firstly, it is recognised that individuals are sometimes indemnified by the company if they are subject to fines. 120 Furthermore, fines may be too low to deter individuals. 121 The evidence indicates that the usual arrangement is to reward management fidelity to what is perceived to be in the company's interests
given that companies are normally not willing to penalise individual action with the purpose of creating profits for the company or if they acted with the consent of higher executives. 122 Even if individuals are not rewarded and if they breach internal company rules, a fine in itself is unlikely to be a deterrent if individuals receive individual incentives to make substantive profits (bonuses, higher salaries, career opportunities) by breaching environmental regulation. Secondly, as argued above, prison terms are said to be an especially effective sanction in attempting to control the behaviour of corporate officials, who belong to a social group that is particularly sensitive to status deprivation and censure. 123 The reason for this is that a prison term cannot, in contrast with a fine, be passed on to Commentators have suggested disqualification orders as an alternative to imprisonment in cases of serious environmental offences. 127 Disqualification orders are intended to penalise a corporate executive or manager who has been convicted of an environmental offence in furtherance of the business of the company. Disqualification, imposed as a probation condition, bars an individual from exercising his managerial functions which bears a direct relationship to the conduct constituting the offence, for a limited period of time, or from forming a new company. 128 It is argued that disqualification orders have strong deterrent effects as few directors wish to see their careers paths so rudely short-circuited or their reputation tarnished in this serious manner. 129 In this respect, the nature of the disqualification sanctions reveals apparent similarities with criminal sanctions. Firstly, as is the case with criminal sanctions, it communicates moral stigma and societal disapproval. Secondly, the loss of career opportunities is to a certain extent a cost that cannot be reimbursed by the company. The removal from an important position in the company may entail both social and psychological harm that is not easily reimbursable. If fines are being indemnified, the executive's fear of losing his position or the damage to his good reputation is the main deterrent for executives contemplating to disregard environmental regulation. It is also argued that in the business world disqualification is perceived to be effective punishment and not a harmless sanction. 130 Nevertheless, there are at least three arguments against the effectiveness of disqualification orders.
Firstly, if the executive is close to his retirement, it is likely that he will be reimbursed unless he acted against company rules. 131 Given that he will only suffer a few years of lost income, receive a golden parachute and given that his reputation may be relatively secure, it is unlikely that disqualification will have any deterrent effect on the offender. 132 Secondly, even if he acts against company rules, or is not approaching his retirement, the fear of disqualification is marginal compared to the potential benefits 21(23) in terms of higher bonuses, salaries and career advantages which he can obtain if he does violate environmental regulation. It is more likely that the threat of a prison term carrying a strong social stigma and depriving the corporate official of his or her liberty is a stronger deterrent than disqualification. 133 Finally, the likelihood of a disqualification order being imposed may from the offending executive's position seem rather remote given the low probability of being caught and convicted.
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But could the effectiveness problem not be overcome if one simultaneously imposes financial sanctions and trading prohibitions against individuals? These combined sanctions would both deter middle managers and people in leading position in the company. Nevertheless, it is still argued that the threat of a criminal sanction, particularly imprisonment, is more dissuasive than these combined sanctions because deprivation of liberty and criminal labelling carries stronger social stigma than any other sanction. Furthermore, deprivation of liberty entails more severe social and mental consequences than both disqualification order and individual fines. To sum up, it seems that imprisonment may be a stronger deterrent than disqualification and fines, whether or not combined, if the aim is to ensure that EU environmental rules are fully effective.
CONCLUSIONS ON WHETHER THE UNION SHOULD IMPOSE CRIMINAL SANCTIONS TO ENFORCE UNION ENVIRONMENTAL LAW
This contribution mainly intended to examine the pros and cons of criminal sanctions thoroughly.
Firstly, it was claimed that criminal sanctions can be defended on an empirical basis as an 'effective measure' to enforce EU environmental law. It was contended that imprisonment is the most effective deterrent in cases of deliberate, calculated serious environmental crimes committed in pursuit of power. Whereas society is not only constituted of 'good people' willing to follow the rules by their own sense of duty, strong disincentives are necessary for the 'bad people' who rationally and deceitfully contemplate breaking the law driven by personal greed. Based on the arguments on general and specific deterrence, on the symbolic value of criminal sanctions and stronger procedural devices for criminal investigation, and on the arguments on moral justice and proportionality, it was concluded that the arguments in favour of criminal sanctions were stronger than the argument against.
It was then considered whether there are alternative less onerous sanctions which are equally effective to achieve compliance with environmental rules. Firstly, it was submitted that corporate fines do not have sufficient deterrent effect to ensure compliance with environmental rules. The reason for this is that they are generally too low to pose a serious threat when companies and individuals are considering breaching environmental rules. Secondly, even if they would be sufficiently high to 133 
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provide an optimal deterrent it is likely that very high fines may result in the company going bankrupt which would cost society more than it would gain with the fine. Finally, corporate fines are not addressed to the individuals who are actually responsible for the committal of the offence. It was therefore concluded that it is necessary to impose individual sanctions to enforce environmental rules effectively.
Then, the pros and cons of the two most important deterrent individual sanctions -apart from criminal sanctions -were considered: personal civil/administrative fines and trading prohibitions. Several objections were raised, however, against individual administrative/civil fines to implementing environmental rules effectively. Firstly, it was recognised that individuals can be indemnified by the company if they are subjected to a fine. Secondly, prison sanctions are argued to be a more deterring than fines to control the behaviour of corporate officials since a prison sentence cannot, contrary to fines, be passed on to customers. With respect to trading prohibitions, there were also several doubts as to their effectiveness. Firstly, if the executive is approaching his retirement he is likely to be reimbursed unless he has acted against company rules. Secondly, even if an executive acts against company rules or is not close to retirement, the fear of disqualification is marginal compared to the potential benefits in terms of higher bonuses, salaries and career advantages which the executive can concluded that criminal sanctions, in particular imprisonment, was a stronger deterrent than disqualification orders and personal fines, even if the latter sanctions were to be combined, if the aim is to ensure fully effective EU environmental rules.
In terms of efficiency, it seems that if EU criminal law considers moral justice, accountability and deterrence as primary values for the design of penalties, it is necessary to accept that there will be some efficiency losses when criminal sanctions are imposed. The efficiency benefits associated with effective and severe administrative sanctions such as fines and trading prohibitions may be lost given that these sanctions are likely to be considered as criminal sanctions, contrary to the assertions of the author, in the meaning of Article 6 of the European Convention of Human Rights. 135 Finally, given that the justification for criminal sanctions in the field of environmental law enforcement also lies in 135 See 
